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DTXANDNEITYERX

Robdrt W. Vamey
Regional Admidstraror
EPANew England, Region 1
One Congress Street, Suite 1100
Bostoru Massachusfrs 0211+2023

RYFACSTilfN,T'. & U.S. MAII,

U.S. Environrnental hotection Agency
Clerk of the Board, Envimnmental Aprpcals Board (MC I l03B)
Ariel Noo Building
1200 P eonsylvania Avenue, N.W'
Washineton D.C. 20460-0001

Rc: In the Matter of Dominion Energy Brayton Point LLC
Brayton Poirt Strtotr
Renewal of MDES Permit No. MA 003654
I\IPDES AppedNq.0T-01

Dear Mr. Vamey and Ms. Durr:

On behalf of Dominion Energy Brayton Point, LLC, the Perdittee and Petitioner,
I am herewith submiting Pditioner's Motion For Stay Pending Judicial Review and
attached Aflidavit of I, David Rives and accompanying Certifioate of Service.

Thank you for your attention to this

l
l
l
l
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BEFONETEE
UNITDD STATES EIWIROTNIENIAL PROTECTION AGENCY

r , - ' , '  r ; i .  ; i - i : i , rLS 5: i .3;

In re: Dominion Bnerry Brayton
Point, l,LC (formerly
USGen, New Enclad hc.
Brayton Point Statiotr)

MDES Permft No, MA 0003654

DIPDES Appeal No. 07-01

MOfION TOR STAY PENDING JTJDICIAL REVIEW

Dooriniur Energy Braytotr Point, LLC (the '?etitioaed' or 'tsraytm Poht Station )

hereby rquests that the Uaited States Environmeotal Protection Agency (the ' Agencf)t stay

the foroe and sffeat ofthe contested conditions ofNational Pollution Disohargelliminatioa

System Fermit No. MA0003654 (the 'Termit')z or stay the effective date of the filal permit

decision md o'rder peading review of the Agencf s decision to iesus thc Perfirit by the United

States Court of Appeals. The Pernit becomes elfectivc Novearb er | , 2007 - It is mdisputed that

the P€rmit irToses complimce obligatims that will, in effect, require Petitioner to mbuild its

ontire condene€,r coolirg system at a cost of hun&eds of millions of dollus aod with a variety of

eoergy md envimnmental side-effects. Ab€Ent a stay, rhose obligations will be in force long

before judicial roview, which Petitioner is entitled to sesk rmder Section 509O)(IXF), reasonably

could be completed.

' Bnyton Poinr Shtida has bcen adviscd tbat fit appmpriate party to whom to ad&ess the uotion is likely
the Regioaat AdoinisEator for R€gioa I of tle Ag€ncy ("kgion l")- Howva, becaue lbc bv, is Dot cBtirety cleaf
on thie poilt Brayton Poht Sistioa i$ submirting rhis modon to both the Regimal Admininfrals6 snd thc
Boviroonental A4peals Board (the 'Eoard').

I ecopyofthe Permir is avaihble at
htp://www.e,pa.gov/regioul/braytorpoio/pdfe/fimlpermit/BnytooPointFinatPermirpdf-
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Under the Fcdcrat Rules of Appellate Proced.urc ('FRAP'), before seckirg a stay fiom

the reviewing court, Braytotr Poiut Statiou must 'hove first before the ateflcy for a stay peoditrg

review of ib decision or order." FRAP lE(aXl). Brayton Point Station's motior fol a stay

should be granted becarxe (l) the issues the Petitioner has presented to tlre Board ad will

present to the Corut of Appeals are importart and complerc, in sweral instances involving

questione offrsr irnprersio4 (2) denial ofa stay will reguire the Petitioner to comply with

Pemit conditiotrE - an ao u[certaio, yet4o-bo-imposed compliance sc,hedule -t]at mantlate

inevecsible expendihrres and commitue.nts by Brayton Poiut Shtion during the pendency of the

appeal in an amormt estimated at $10,5-11 oillioq and (3) tbe issuance of a stay to allow full

antl delib€rat€ consideration of the imFortant iszues presecded will not oause harm to tbe public.

Hor Proceedings

Braylon Point Station filed an 8lplication with Rngion I for rcoewal of ie NPDES p€nnit

in January 1998, six months befme the e><pirdion of its the,lr-existing permit. In Re Dominion

Energt Brayton Point, LLC, NPDES Appeal No.03-12, slip op, at I? @AB, Feb. 1' 2006) (the

"Boanl Desision ofFeb. 2006').r No action having beeo takeir on the application Brayton Poirrt

Station suppiomented the applicalion with a request for a varience under $ 316(a) ofthe Clean

Water Act in Seprembcr 2001. (Id. at t7 -lill Thnee months later, in Dooember 2001 , it

submitted a demonsFation 6hrdy in support of the requested variaoce. (/d. at 18)

' A copy ofthe Boaril Decision ofFeb,2006ig cvailsble sr
httsy'/peemirc.epa.gov/oalEAB_Web_DockernsflCase-Nsr!€/9CFE5A6A.fr39DF68C85257l080052Blr+6/$Fils/D
srnini6apjf.
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Begion I issued $e draft permit on July 22 ,2002, (Id, at 19) It tt€o opened what wa6

initially a 45-day, aod ultimaioly a 75-day, comment peciod. (/d.) tle comment period oEirad

onOotobecd2002. (/d)

Otr Ootob€r 6, 2003, almosr exactly n year affbr fhe close of the comment period'

Region I issued the final P effiit. (Id. at 20) Within lhe 30-day period provided by law, Brayton

Point station filed a petition with the Board for review of lhe Permit. (/d, ) over Region I's

objectious, ihe Board graoted revien, ofthe p*ition by order dated February 19, 2004. (Id- rrtzl)

The Borril established a brriefing sc.hEdule and heard oral algum€nl ton the Potitioner, the

Regior antl several amici ariae slsepte,mber 9, 2004 ' (Id, at22-U)

TheBourlisEued a294-p4gedecirimonFobruuy 1,2006. (Id, et l) Theilispositionof

the petition by the Board was to remrod tbe Permit to the Region on two substantive ud two

procedrnd issues - (Id. n 293-94'l

On Noverrber 30, 2006, almost exactly tef, nonths after the remand by the Boar4

Region I iseued ie determination on re,mald, roissuing the Permit without any changc in

conditions, On letruary 3, 200?, withiu the 30-tlay period allowed by law as enlarged by the

sr.te6ded NEw Years' holiday, Brayon Point Station filed a potition for review ofthe Perrrit, as

reissued, with the Board. The Board received briefs in support and in opposition to the Petition

through Aprit 21, 2007. On Septenrber 27, 2007, the Board deoied the Petitiou,a

" The Ordet Denyiu Reviaw is avoilqble at
hq://yosemite.epcgov/oaneB_W*-Docket-rsf/Css*.Narnc/2Af4t9C4B3AEE49D852573ffi00fl2r$D6/SFilciD
cnyiag...71.pdf.
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tn a totter dat€d October I , 200?, thc Regioual Administator notified Brayton Poi*

Station that fhe cooditims of the permit that had beecr stayed pending tte appeol beforo the

Board would beoome effbctive on Novembs 1,2007.5

Brayton Point Station has implemeoted most of the MDES permit issued in

October 2003, with tho oxcoption of the perndt conditions that have bean stayed tbroug! the

pourleocy ofthe appeal to the EAB. In addition, tbe Station bas been operating under the

Mernorandun of Ageemeirt tr (MOAtr) issued in April 2007 whic,h limits heat aod flow on a

mmtbly and seasoml basis.

Brayton Point Stationts Operationl Nnd the Petdt Condldors

Bra)rton Poht Statio& which is located on the north shore of Mt, Ilope Bay in

Maagac'husettc n€ar the moutbs of the Tauaton and Lee Rivers, has bearr generating power for

decades, Like other power stations ttrat commenced operations before enacfuent of the Cleu

Waf€r Act Bnyton Point Surion withttraws water &om the Riverts, uses this water to cool its

generating equip'mcor and then dischmgps tbe waterr into the Bay, a process known as once"

through or open-c1rcle cooling.

The Permit conditions create limits that effectively would require Brayton Poinr Stuion

to coqvef,t to closed-cycle oooliug; both beoause of it6 thermal discha4e and its cooling water

intake, regulated pursurnt to $ $ 316(a) and 3 16O) of the Cleaa Wat€r Aot. 33 U.S.C. $ 1326

(2000). As to the thermal discharge, Region I first set a'technology$ased" limit under

$$ 30I(bX2XA) and 3M(b)(2) using its "bestprofessional judgrnent" C'BPX) in the absecrce of

any uniform, nationwide rule. That limit required a retrofit to closed-cycle cooling. EPA's

A copy ofthe Octobct l, 2007 letpr is aibc,hed hseto as lflhrtit'A".

@  0 0 ? / 0 2 ?
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{etermhati@ is unprecedente4 as the Ageocy has nsver before determiued' to the best ofthe

petirioner's loowledgg either nationally or on a BPJ basis, that closod-cyole coolitrg is tbe 'test

Facticable" or the '"best availabld' technology for existing power plants.

The Region then puryorted to temper the efect of this decision by ruling that the Stadon

was €Dtitled to a $ 3 I 6(a) variance on the grouud tbat the limit requiring elosed-cyole cooling

WaS 'horc stringe0t tban neceesary to assure tho protec,tion ad propagation of a balanced'

iudigenous populatiou of fieh and shelfsh," Nwertheless, Regioa I then established vaiaoce-

based limits itrat et'rll required closed-cycle aooling. As to tbe coolilg wata intake, Region I

decided tbat rebofitting tha oondenser cooling syste,m was the best teohnolory available for

minimiziag tho €ovkorncntal impact of the "location design, constuctioU and oapacitf'of the

cooling watEr iffa&e slruchIre.

The cost ofretrofitting Brayton Poht Station to use alosed-cyclo coolint would be

substaltial, rcguiriag hrudreds of millions of ilollars by my estimate. Althougb the Region's

a[d EraFon Poitrt Statiotr's estimates ofrecord arc both several yeus out of datg Brayton Poitrt

Ststion's currest estiuates predict that lhe cost of oonvprsiorr to closed-oyole cooling will be

substantially greaterr than pravious estimates. Afrdavit of L David Rives (the 'Rives Aff ") p.4,6

ARGUMENT

An adminishative agenoy m&y stay the effective date of iU actiofl pmdiry judicial rwiew

when it "finds thatjustice so requires." 5 U.S.C. $ 705, In deciding whether to grant such a stay,

foru factors must be balasced: (l) ihe likelihood that the appeal will succeed on the merits (or,

where a stay is sougtrt iom the agency responsible for the decision to be stayed, the pr€sqlce of

5 A copy of thc Rivcs AIf. is. stkchsd hereto as B:fiibit "8."

-5-
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serious ud dilfcult questious of law wbe;re the law is somewhat mclear); (2) the degree to

which rhe movaff will suffer ineparable harm if the stay is denied; (3) thc substmtial halm that

otha parties iavolved may suffer if the stay is graoterl; md, (4) whether the publio interest is

served by granting the stay. See Special Counsel v. Starrett 4 a/.,28 M.S}.R. 425 (Meril Sys'

hotection Bd,, July 24, 1985); Canterbury Liquors & Pantry v. Sullivan,999 F' Supp' laa (D'

Nlzss.lggE):In the Maner of Midwest Steel DivLcion Naliorwl steel corp.,3E'A-D.3M n'2

(8A3, 1990) (deoying staywhere gditiooer had "failed to argue, much less show, that suih a

Stay is ia the public irt€f,est, nocossary !o prevent imrpuable injrry, Or otherwise appropriate').

The consideration ofthese factors is derived &onq utl cousistent with, the decisions offede'ral

coruts. .see, eg., Yirginia Petroleum Jobbers ,4ss'n. v. Fderal Power comm'n,259 F.2d921,

92s (D.C, Cir. 1958)'7

A stay is warranted hefe beca]lse Braytotr Point Station oan derrnorstrate that (l) the

issuee nised are serious and complen, aad ariso in an area where the fuw iS uncleaq (2) Brayton

Point Statior will be iomediately and ineParably harrre4 absent a stay; (3) issuance of the stay

will nor injrno the other paties involved; and ( ) granting of a stay will serve the pubbc iatetest.

I. Brayton Point Stttiotrts APPerl Will Raise Serious, Compler, and Novel Legal
Issues. Thu$ Satisfvinethe I'irst Brone of theBalqtrchs Test

, Although there is an inherent diffioulty itr perzuading an agency tg gratrt s stay based on

the probability that its decisiotr will be ovsrtumed otr apPe4 a stay is nwertheless appropriate

here, Brayton Point station's position is that the Permit is arbihary, capricious, as sbuse of

discrction and contrary to law for a nunber ofrcasous. IJowevec, the Agency need not

@  0 0 9 / 0 2 7

" Fedml couru bavc ap'plied the same gfandsrd if, deciding aa alplication under FRAP 18 for a eiay_of
admiaistative actioa peudiag review and tn applicatios urdtr FRAP 8 fol sby of a districr cowt ord€r Pending
rerriew.,fee, e-g-, Connomtealth-Lord Jobt Venturev. Dowvan'7248.2d 67' 6E (7. Gr- l9E3)'

-6-
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acknowledgo my merit il tle positiou or my eror in its decision i[ order to stay implementation

ofthe Perrnit.

A, Tbe Erlsterce of Serious Legal Qu€stiolls Srtblier tbe Requirement
nf f ,ikelv Snccess on llre Merlts-

Common sense dictales that the moviog party Deed mt persuade an egeflcy that its

decision is likely to be reversed dr appeal. Rather, '\uith regard to the frst protrg of the [] test"

the movant must only establish thar the appeal raises serious and difficult questions oftaw in an

area where the law is somewhst rmpl eat." Catterhury Liquors & Pantry u Sullivan, 999 F .

Supp. 144 (D. Mass. 1998) (findiug thst differing ourcomes of two decisions adtlressing tbe sane

regulalory soheme constifirted sufEcieotly serious legal issues to satisfy the thrcshold

rcquircmeirr for e stay, but as tho othsr faotors weighed rn favor ofdenial ofa stay' stay was

denied). Sudr a standard also fiuils support in thc requiremenl of FR.AP 18 that motions for stay

'hust ordborily be made in the lint irstance" to the agency that issued the challenged order.

Prior rooouse to tbe initial decision maker would hardly be required if the age'tcy could grutt

zuch interim reliefonly on a prediction that it has rendered an erroneous deoision.

This stardard has been recopized and 4plied in tlre nnmemus cases in which lower

couts, in subsundally the sarae position as the Agency is herg have found that parties againrt

whom they have ruled nsverthEless prosentod serious lagal issues for appeal warrantiog a stay'

For exanple, in Eva ns v. Buchaaan,435 F. Supp. 832 (D. Del- 1977), in granting a stay pending

a dete,rmination bythe United States Suprerne Court of a petition for a wit of certiorari, the

disbicr couIt stated as follows:

According to the tast accepted by virtually all gourts , , . one
seeking a stay pending appeal . . . uust make "a srong showing
that he is likoly to suooeed on the merits of the appeal." Althougb
this standard is similar i,o onc of the tests for iseuance of a

@ 0 1 0  /  0 2 7
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preliminary injunctioo. th€ posfine of a case is sigpif cmtly -
Ogoent when prelimiury injluotive relief is sougtrt fiom wten a

stay is requeste-d. In tbe former, tbc Coltrt has not rul€d oo the

meriu of the case and need only make an initial detennination of

the reasonable probability ofthe applioaofs weutual succose' In

ttre later, the Court has iszued its determination, a'fts a full

oonsideration ofthe me,tits. The above-quoted standard would

secm to require tlat a dishict court corfess to having erred in its

nrliqg before issui4 a staY,

Common sase dictates that a literal roading of the stanilarcl would

lead most probably to consisfieirt denials of stay motions, despite
tbe immediate threat of $rbstaltial heparable injury to the

rnovattt. The almost inaroapable conclusion is that the standard

cannot meau what its language would indicate'

A more reasonable interpretatiou cm be cleveloped by malyzing

. thc polioy underlying ir inclusion as-a criterion for issua$e of a

stay-, In a caee where the movant will sutrer ineparsble injury in

ihe' absence of a stay, oonsideration of the merits of the movanfs

4peal permits so erraluatiou of r/hsthcr that idury is likely to
o-tiur ia roy event, It seeos illogical however, to require tbat the

sout if, cffest conclude tbat its original decision in the matter was

wrong before a stay oan be issued" RathE r, ! stay may bo

, 
"pp*ptirr. 

io a case vrhere the tbreat ofineparable injury to the

appticant is tmodiate asd substastial, the appoal raises serious
*O Afnotn qo*tione of law in ao area whete thc law is sonewhat
unolear and the interests ofthe oth€f, parties md the public are not

baroed substurtiallY'

Id. at 843-4, Eee also Eson Corp, v. Esso Worker's lJnion, Inc',963 F' Supp' 58' 60 (D' Mass'

1997) ftoruts , . , bava not intetpretod lfterally the , . ' requirement that tho 'stay applioant

[make] a s[oog showiog ihat he is likely to succeetl on the merits.' Rather, what has generally

been requirerl is that 'the appeal raise[] serrious and diffrcult questions oflaw ia an area where the

law is somewhal unclear. ") (interlal citations omitted); Chamber of Commerce v' Reich,897 F'

Supp.570,58+85 (D.D.C. 1995),rev'donothergronds,T4F'3dl3Z2(D'C' Cfu' 1996)

(granting motion for oriler staying enforcement ofjudgnrecrt pending review under "serious legal

qpe,stion" standard where questions raiSed in the casa WeI€ "sufEoiently seriOUE, subst€ntial' atrd

difficult, to make them 'a fair gound for litigation aod . . . more deliborohve hvestigstion.")

-8 -
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thus, *[w]hat is fairly conternplatcd is ftat tribunds land agencies] mey propdly stay

their own orders when they have nrled on an admittedly difficult legal questotr 4d wh€o lhe

equities of the case suggest that the status quo should be maintained." E-g., Washington

MetrorylitanAteaTlansit Comm'nv- Holtday Tour, Inc,,559F.Zd 841,84+45 (D'C.Ch.

1977) (holding that the distict oout did not abuse its disoretion in staying its permment

injunction, even though the corut thouglt tlat the pbintiffwas unlikelyto succeed on the

merits). Accordbgly, "an order maintainbg the status quo i8 apprcpriate when a serious legal

question is presslted, when little ifasy harm will befall other intetested persons on the public

oil whe,u deaial of the order would iaflict irreparable injury m the movatrt, There is substmtial

equity, md aecd for judicial protection, whether or not movant has shown a marhmatioal

probability of zucces s." Id, at 844; see also Providenee Journal Co. v- Fed'l Bweau of

Investigation,sgs F.2d 889, 890 (1{'r Cir. 1979) (granting stay where "oerioua legal questions

were prcsented' and stating rhat wbere "deoial of a stay will utterly dasroy the status quo,

ineparably harming appellmts, but the Eralting of a stay will cause relatively sligh harm to

appelleq appellants need not show en absolute probability ofsuocess in order to be eotitled to a

stay).

B. The Appeal Will Present luoortaut" Co4nlex Icsues Of Law,

The claims that have been advanped by Brayron Point Station and addre'rsed by the Board

and that now will be presented on appeal raise scrious atrd dif[cult questions of law, As stated

by the Board itself, "This matter involves a nrnnber of important, complex legal issues under [the

Clear Water Actl that are of regional, ard potcntially national, sipificanoe," (Board Decision

of Feb. l, 2006 al 7) Many of these issues raiso qucstions of fhst impression or arise from the

basic principle mandating ibat the citizelry be zubject to nrles of general application, thus

EA 012 / n21
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ensuritrg that those who are similarly situated will be similarly treated. It is impoilmt not only m

Braytor Point Station and its customef,s, but to all Customers of elechic garerators, that thesc

issues relating to both the thermal dischages and the cooling water intakes of power stations

roceive oareful oo*ideration from the couf,ts as well as the Ageucy.

The rationale urderlyiug fto Permit's thermal resEistions raises a number of itrDorbnt

legal issues. For e:rapplq in rryholdiag the n'conservativd'rhermal limits imposed by Region 1'

tbs Board held thaf fre Resion heving determinod thar the technology-based thermal limit it hod

dorived was morp stingent than necessary to assure protectiou aucl propagation ofthe balanced

i"ditenoue population or TIP," was under uo obligadon 1o select the leagt cbingcnt th€rsal

limit capable ofprotectiqg rhe BIP, firus, althoueb $ 316(a) olearly antioipates tbat dischargers

urill not bo subject to tlrermal limits 'bore shingent than necessar/' to assure protection of the

'tsIP," the EAB ruting allowed RegoD I to do just that, qrd ildee4 to set lirrrits essedially the

ssne as those it found to be overly stingent,

Thene are many othEr examples, both procedural and substantive. Thoy inolude, but are

not limited to: (l) whether EPA may make a determination that 'tonservative ' thermal limits

should be applied in order to assure protection ald propagation ofa balanced, indigemous

populadon without first defining, in some meaningfirl quantitative sense, the characteristics and

requirements of such a population and the extent to which curtailing thermd discharges will

contribute to achierreme'nt ofthose characteristics and requirenrents; (2) whether a permittee

must anticipate and address in its comments wory orgunent and iszue that could be raiscd as the

result of EPA's subseou€n! anal;'sis of information submilted in thosg comrnents in order ro

preserve the issue or a^rgumerrt for appeal; and (3) whether lhe extent wbioh the Region and the

EAB comtrained the record in effect denied the Petitioner due process oflaw.

@ 0 1 3 / 0 2 1

-  l 0 -



1 0 / 1 5 / 2 0 0 1  1 1 : 3 4  F A N @ 0 1 4 / 0 2 ?

The Persit's conditions limiting Brayion Point Statior's cooling water intake to a level

that requires conversion ofthe condenser cooliug systeq from open- to close&qrcle raise a set

of similarly importart issues. For examplg the Board allowed the Region to completely divorce
I

its site-specific 'tsP.f' det€(mimtion from the facte and analyses the Agenoy simultaneously was

doveloping at the Ileadquarters lwel in connection with $ 3 I 6@) regulations for existing power

plants like Brayto'n Point Station. Thus, vrhile EPA Headquade$ ultimately deteroined that

closed-cycle cooling should not be required ar "best technology evailable" ntimally,E the

Regionnevertheless rcquired it for Brayton Poinl Station.

Equally important, Regron 1 justi.fred ite decicion requiring closed+Wle cooliug base.d oa

its oqra novel interpretations of state law. rne- Board held that tbis aqplication of "designated

used'in Massacltusetts' and Rhode Island's urabr quality stmdards was uot "clear erro/' even

thougfi suoh a requirement was not required by Massachrxctts' $ 401 certifcation or awhorized

oa the face ofeithe,r state's standards. Moreovcr, to the best ofPetitioner's knowledgg neither

the Region nor the state had eve'r applied those deaipated uses in siailar circunetaaces, no'r did

EPA explain why the level of contol imposed was neccssary to ensure atlrinmont of ttre

designated uses. trdee{ only after tbe permit was issued anil EAB reviow nearly concluded did

Massachusetts take steps to aeend its wator quality studards to authorize an imposition of

requiremenrts for power plant cooling water intake struchres. See 3 14 Code Mass. Rules $

4.05(3)OXZXd) (2006), Its action is the subject ofan action in Massachusetts Superior Court.

See Entergt Nuclear Generation Co. v. Mass. DEP, No. SUCV 2007-00366 (Suffolk Superrior

Ct ) (comploint filed Januqy 26,2007)

i Barlier this 5,ear, the Unitad Sbtee Court of Appeals for the Secood Circuit reaanded to EPA various panr ofrhe
Agcocy's '?hase Il' $ 316{b) ft cxistiug facilitics, ilcludirg its BTA derermilatioL Riwrkeeper,Ir:r- v. EPA,475
F.3d 83 (2dCir.2007). EPA th€il susp€oded rhar nrlg peniling finthcc proceedings. T2 Fed. Rcg.3T,l0T (Iuly 9,
2007). Pedtions for certiorari must bs ffl€d by Novenrber 2, 2007.

-  l l  -



1 0 /  1 5 /  2 0 0 7  1 T : 3 4  F ' 4 X

Again, these ue just a few exanples of the many novel and caoplox issues likely to be

presented on ap'peal h ihis case. Noae ofthese issues have bero resolved by the oouts.

tr. theBrlsnce Of Equlties f'avorg Grantlue AStav.

WheO important rnattsrs af,e at issuo, as they are here, an appellant is entitled to a stay if

the equities suggest that the status quo should be preserrved petding resolution oftho appeal. See

Washington Mdropolitan Ared Trawit Comm'n v. Holidalt Tours, Inc-, 559 F.Zd x 84+45' kt

this case, tbe balance of the equrties tips makodly in favor of a stay. Brayton Point Station and

its customen sre tb,reatened vith great aod ineparable hsm iu the absence of a stay' On tlre

other hand, uoitbor the public iaterest no6 tberefore, the Region or the intervenors, who are

charged with protecting the public interest, will be barmed by a stay. As aoted abovo, tbe Station

has beeo complying wirh all but the contestod portions of the Ootober 2003 permit md has been

operafing undcr tho April 2007 MOAII, which limits heat and flow on a monthly asd seasonal

basis.

Tho pote,ntial harm to Brayton Point Station and its customers from dmial of a rtay is

manifest Ag tbe Board has recopized, 'The Fina] Permit ohatlenged here imposes coaditione

that require a sub$tsntial retofit of the facility at signiflcatrt cost (up to $120.2 milliorn dollars

according to the Region's fnal estimates), the cost of whioh will likely affect tho ratos oharged to

BPS's customors." @oard Decision of Feb. 2006 at 7) Brayton Poitrt Stadon's current estimate,

which takos into account sonditions specific to the Station's oonskained eito and years of

cotls[uction esoalaton, is sipificantly largsr than that amolml" into hundreds of millions of

dollars. Rives Aff. p.4. Whatever the mral, denial of a stay will give the Permit immeiliate

etrect and therrofore require Bra;non Point Station m proceed forthwith with tbo extensive

peminiog reguired for conversion to closed-cycle coqlinB. As a rpsuJt Braytoa Point Station

@or5 i027
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will likelyhave to expemd m cor"mit Dore that $10-11 million for pe'rmitting aad associsted

edgneerhg dudrg the peud,ency of an appeal. Rives AJf' f 5. At rhis poing the fuIl napihrde

is 'nknown given tho uncertaintiee of the demantls the Region rrdll impose on the Statio! in e

arlminishative order containing a comPliance schedule. If the permit limi6 are overtumed on

sppeal, these sub$antial expeosos will ha,/e bee'[ iuamed for no purpose. Because thore is no

basis for recovery ofthese costs by Brayton Point Statioa or, to the extent they may be passed on

to them, ils orrtomerg the loss will be irreparable. Moreover, if tbe appeal is zuccessfirl, not

orly Brayton Poiut Statioa but also a rrumber ofpublic agencies will have ffipended substantial

amounts of time and other regouroes adilressing complex pcrmining and eogiDeshg issu€s to no

pu{pose.

On the otha side of the balance" the actions of the entities cbrged with lePreseoting tle

public hterest demonsharp tbat thac is no geat perceived harm A,om rlefemng the

comm€dcement of closed-cycle cooliag until the Agency's decisions have been roviewed by the

Cor:rt of Ap,peals. lf the Age,ncy viewed an inrrnediate retofit of Bnytor Point Statioa to

closed-cycle cooling as necessary to prevent irreparable harm, lhe Region would not have takcn

for.r years after the fling of the application to issue a draft Pomig it would not heve taken a year

after the close of the comm€nt period to issue the Pemrit; it would not have allowed the appoal of

the Permit to the Board to remain under consideration for lE months; it would not bave tskcu l0

months to address the two substantive issues remanded by the Board; ad it wottld not have

takeo nine months to rule on the petition hr review of the decision on remand. These actions

and inaction by the Agrncy evhce a recopitioq wen on the part of those who maintaio that

Brayton Point Station's rhermal discharge ard cooliug wate'r intale have a sisrificant effect on

aquatic life in Mr Hope Bay, that many factors affect the health of the Bay and that no single

@ 016 /  027
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step, taken alone, can effect a rqid crue. The public interest is best senred by careful md

rl,eliberate judicial rwiew of the ioponant issues raised by Bra]4on Point Station" befqre it and

its customers af,e required to incur substantial expense.

CONCLUSION

For tbe foregoi4g teasons, the Agenoy should grant the motion and stay the Permit

pending Brayton Point Station's ag'peal to the Court ofAppeals.

ElisabetbM. Delisle
Foley Dloag r,rr
155 Seapon Boulevard
Bosto& Massachusens 0221G2600
(614 832-1000
Attoneye for Petitioner

Dated: October 16,2007

E3t7429L4
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R€: Notice of Final P.andt Eecirion
Donirinion Eaergi Brayton Point LLC (fsaertv USGet Nerw Epgldn4 hp')

' 
NPDESNo. lvlAfi)0363t

DecMr.Mutiu'

pursuadro+oc.F.R $ 124.19(0(l),thisisanoticeoftheuiita4stsl€sEEvirolmfoJll
hotectim Ageocy'r nnal permii eecisiou rogerding NPDBS Pmrit No" MA0{D3654
rfrl,rU .fea-i"g6o t rsissucd to Dordqiou 3'qrry Br"''1ir foioq IIC (fomerly USc* N?*

. Euho4Inc.) fDoroliion') o Ochbcr6,2(X)3.

In resDonse to a petition frr rwie,w of the permit flIcd on Novomber 5, 2003,.by USGeo'New
pogtjn4, Ino., G U-S. Bpn U"imoneabl Appeals Board ('tsoard ) nm&ded lhp_p€rnit to

. Epl-Regon i io addr*.s two subsbntive issucs and to.carry out tvro pr,occadrA tasts". Se_In re

Dominiot Ener.g Brayton Point,Li.LC., IIPDES Apiial No. 03-12, slip op. at 293 (EAB, F€b. I,
2006I l2'E A-D. - The Boud found no clear enor wilh rcsp€c1 to 4ll othtr-issursiflrs@ o4

qpl*il /4. nrE neGon irsret a Defermination on Remand on Novembor 30, 2fi)6. Dominion
fi'li n tinoay p*itioo tr rwicw of EPA-Rcgl'on I'dpermit decieion- Or Sepembc 27' 2Q07,

. the BOad d;nied Dominionk pEtitim for rwiew ofthepennil .see Domhlon Eaergr Braylon
Potnt, LLC (fomerly USGen i{ew Englord. /zal, NPDES Appeat No. W:01 (EAB' Scp.lcmb€r
27,2i:f,). fneretore, fte Rcgi@ has denerninea and hercby notifies you thatlte_conditions of

ue pennir oat had beeo srayo{ by the pending appeals will take efftct baginning Novqsber I,
200?. AIi ottrer provisions of the permir becaure iffestive on May 26t 2004, as p'r,ovided in our

Notice of Uncontoslcd and Severable Conditious,dated AWIL26,20{J,4.

EpA a(p€cts ro iseue m adminishative ordef that will contain a reasonsble mmpliance -
scheduli to complotc the con$ructioa upgrade necessary t0 anaiu the final Permit lmits. EPA

Io[ F Ee '1€E&372'?34l

. lhie|nst iddrscr IURL) . frQtint,lv.ePeEoat'9glonl .
BrqfEt d,Hc.f{t !1..Prld.drllhlt aDl.DboI EF.d hb !.l..'dd F"PatOllth|ll !o* P"lccl|fl't, )
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odtecq fo discuso the codtdnt of suc,h m order witb Doiuidou in fte nds trtua Should you
wish to disouss this m have anj questioas, plBso cutaqt Mart Stoir afi (61? 918-1077.

Sinc€rety,

tJ. U
Rob€rt W. Vafnoy
Regionsl Adniirishator'

cc:
Cothy Ta14or, Directu, Elestic Bovit@of,rl Servisee, Dodrioioo

. Bary Ketecbka, Slation ldmager, Brayton Point Strio , Dominio
YfendyB. Iacobt, Bsq., FoleyEoag.IIF

. John M, Steveos, Esq., FoleyEoag u-?
Lgie BErt Coamisaimer, IvIassDpF
Yf,}lEchapl Sultivaa Drectm, BIDENI
Phi! Wciabqe Depufy0ommisslme, MessDEP
David Johlst@, Doprgy Dincta, SB Rrgio4 lv&ErDIP
Robed G. koter" Attuney, MassDEP
&ic Wcnl[ Speciaf assiJad to fre e"irr"tti*"io"s, MassDEP
Aofrew GoHbog Assis&ant Attcrney Gaeaal, Maes Ahraey Gmsal'e Offioe
Pafgf{i1q Fai*oatlref, E:ecutivc Counrel RIDBM'
Aagelo S. Iltsd, P.8., frib4, Surfice WaterPruiectiou, RIDBM
fticia K Jedelq Sleoial Assistaat Atlouey Gedqal RI Attmirev Goeral's O6ce
Tcrence Tiemey, .Assistad A,ttomEy Charsral'nf atqney eeq$al's Olffcc
MichaetRubiq Assisht AnomryGcneral RI Atomoy Gbnaal.s OfEce
9urt Sptl't'ng' E(cc{tivo Director, Savo 'oe Bay
Joha Torg4, Baykeeper, S+vc tbe Bay
T/endy A Waloq CouDsol. Save tbq Bay
Peter Shelley, Dhectoi, Mass. Advoacy Center, Consavatiou Law Fouodation
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BEFORE TEE EIWIRONMENTAL APPEALS BOARD
IJMTED STATES EI{VIRONMENTAI, PROTECTION AGENCY

WASEINGTON,D.C,

In re: Dominion Energy Brayton
Point, LLC (formerly
USGm. New England, [nc.
Brayton Point Statiou)

MDES Pernit No. I\4.L 0003654

NPDES AppedNo,0T-01

AFFIDAVIT OFJ. DAVID RIVES

J. David Rives deposes and says as follows;

l, I am Senior Vice President ofFossil and Hydro ofDominion Resources, Inc.

('Dominioo."). I make this affdavit in support of dte Dotior of Dominion's corporate affiliate

Petitiooer Doarinion Enerry Bralon Point Station (the "Petitioned' or 'tsreyton Point Station")

to stay ttre Board's decision approving i*suance of National Pollution Discharge Elimiuation

S]'fiem Pfinit No. MA0003654 (the'?ermir') to Erayton Point Shtion. In partioular, Brayton

Point Station seeks a stay ofthe following permit conditions: (1) Requirenents that once-

$rrouglr cooling be limited to 122 hours annually, with a complete prohibition on once-through

cooling between the first rlay of Fehruary and the last day ofMarch, which would require that the

Station be rehofitted with closed-cycle cooling (Permit Seotions 1.A,4.a, c & d; l.A-1 l.d), (2)

the Requirernerrt that &e Stationls annual discharge of heated water be limited lo I .7 tBTUs

(Permit Scctions I .A.4.a & b), (3) Certain monitoring requiremenG (Permit Sections 1.A.5.a,

1.A.6.a" l.A.?.a & a.A.26.l.iii) and (4) related limits on copper (Permit Section I.A.4.a),

@0221021
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t€mp€il'ature rise (Pornit Section I .A-4, a) aod screen warh use (Permit Seotion l.A I l.il). Thase

sonditisru asd limits are rofgted to collestively as "convetsiotr to closed cycle coolmg'"

Z, My dqties as Senior Vice Prmident of Dominion include reviowiag for capital

projecls, such as poteotial oonversion to closed-cycle cooling, at Brayon Poitrt Station. I bave

revietred lhe conoeptual schedules and e,stimates relating m conversion ofBrayton Point Statim

to olosed-cycle cooling which have beea prepared in accorclance witb the Petitioner's gtandard

business practices. In my Opiruo4 lhese schedules aud estimates arc rbe best bformation,

. curreatly available, as to the tirre md money required to dcvclo'p prelimiury designs and obtaio

permits for the conversion of Brayton Point Station to clostid-cycle cmling"

3. The start poiat for atry schedute for conversion ofBraylon Point Station to dosed-

oyole cooling is permitting and associatod engineering which is the focus of t$s Afrdavit.

Becauso ofthe location ofBrsyton Point Station on M1. Hope Bay at the confluence of the

Taunton and Lee RiVerS, a nunber of permits, approvals and anthOriZations froqr a nunber of

.publio borlies wguld be regrrired. Amoug the permits, approvals and authorizations tbat would or

could be required are the following: (l) Obtaining coverage under lhe Construction Geneml

Permit for Stormwater, following analysis by the Massachusetts Historic Conmission and

Massachusetts Fish & Wildlife, (2) Approval of a Rernedial Action Plan by the Massachusotts

Depanment of Environmental Protection ('DEP"), togetier udth dwelopment of a Health and

Safety Plan and a Soil Managernent Plan, because the proposed location of the oooling towers is

within a regulated waste cleen-up site, (3) Obtaining coverage under the Remedial Geneml

Permit, inoluding characterization of the groundwater and design and installation ofa

' groundwater trestnent system, ifdewatering of excavations i$ necessary, (4) Approval by $e

local Conservation Commission and DEP of a Notice of Intent to carry out consm)ctiotr witbin

@  0 2 3 . / 0 2 ?
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200 feet of a riverfront undo the Wetlaud artl Riverfront Protectiotr Acts, (5) AP'pfoval by the

Army Corps of Engrneers of aay modif cation of the existing disohoge canal, (6) Obtaining state

air permits, including moileling noise and particulate drift sttibutable to mechanical draft

cooliug towers to dotermino which pennits are required, (7) Modeling ioing and potential for

foeeif,g attributable to coolitrg towers oa nearby roadways aad bridges for pwPoses ofvehicle

safety, (7) Approval by DEP ofrelooation of the Station's wastewattr treatmedt system &om its

cune,rt location, where cooling iowers would have to be co1st cted' (E) ApprOvals for storage

tanks, sgch as those 1equired for diescl oil nooesray to fuel a generaior ttuing coDstruction and

(9)Variousapprovalsbylooalplanningboards,Althoughtheperrniuiagbodieswillcontolthe

pace of peraritting, Brayton Point Statioo projects connpletion of all permittilg within 24 months.

5 . If Brayorr Point statim is to have any possibility of completisg p€rmititrg within

24 months, during the tioe who an appeal of the Boaril's decision would be peoding' it would

have to expend or commit ar estimated mormt of $10,500,000 to $11,000,000 for pefmittitrS

and associated conceptual engin*rigE; proposal develoEnent and ovaluation aod Original

Equipmern Maouhotorer eogineering. That total may be broken down as follows: Project

Management; Legal, Engiuemrng & consutting services direeily assooiated wfh pennitting;

Conceptual Engineering (ooo'ling towcrs); Conce?hnl Engise.ering (waste wate'r treatmefit plant)

and Conceptual Engineering (soil remediation).

6, IfBralon Point station prevails in its appeal ofthe Board's decision and ifit is

not gratrted a stay ofthe decision pending that appeal, tle Petitioner will suffer an irrevocable

loss ofthe funds it wogld have to expend and corrnit for permihing and assooiated engineering

whila the appeal is pending.

@024 /A21

- J -



1 0 /  1 5 / 2 0 0 7  1 T : 3 6  F ' q l {

The cost estimates and schedules pr€pared in or about 2001 are now entirely outdated. Takiag

into accormt escalation aad Allowance for Use of Frurds During Constnrctione the estimated cost

of convqsio'n of BraFon Point Station to closed-cycle cooling has g:own substantially lffiger.

The time raquircd for the conveflsion has also increased sipificaatly due to (l) the additional

lead time needed to have major equipment delivered by manufachue$ due to the high vohune of

projects cunently planned or in prograss globally and (2) the availability of de.sign and

constuctioa labor personnel, Brayton Point Statiotr has aot yet rEceived frorn Region I tle

schetblo tbe Region would propose for tle convssion. Howwer, the Petitio'uq is co[fiilEnt

thaf whateve* end iliate ihe Region tnEry prqrose, it will require Brayton Point Statiotr to begio

forilttritl and to prooeed as expeditiously as possible.

Siped uder the pains and penalties of perl'ury this 10th day of Ootobea 2007.

M
J. David Rives
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DSFIOREIEE
I'NIIEITSTATES

ENVIRONMEMAL PROTEC:TTON AGENCY

In re: Dominion Eflergy Braytotr
Poitrt, LLC (formeily
USGen. New England, Ino,
Brayton Point Station)

MDES Peroit No. IvIA 0003654

MDES Appeal No. 07-01

)

CERTIFICATE OFSERVICE

I hoeby cecify thgt I s€caed a frue copy of the Motiotr For Stay Pentting Judicial Reqien'
and aftafied AfErlavit of J. David Rives by hmd tlelivering a copy thereof to:

Mark A. Steir, Bsquire
Senior Assistant Regional Counsol
U.S. Environnental Protection Agency
Region I
One Congress Sheet
Bosmn, MA 0211+2023

and by facsimile and mailing a oopy thereof, postage prepaid, to th€ following:

Linda Murphy, Director
Office of Ecosystnm Prorecdon
U,S. EPARegion I
One Congress Sneet
BostouMA 02ll+2023

Tricia K. Jedelq Esquire
Special Asst. Attomey General
Dept. of Attomoy Ge,neral
State ofRhode Island
150 South Main Street
Providence, RI 02903

Wendy A. Waller, Esquire
Save The Bay
100 Save the Bay Drive
Provideno€,N 02905
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Robert G. Bmw4 Esquire
Dept. of Environmenrtal Prrotection
One Wfuter Srreet - 3d floor
BostoD,MA o2loE

Brian Wagne,r, Bsquiro
Deputy Legal Counsel
RI Dept. of Environnental Maoagemeot
Uls Promenade Sbeet
Prcvidmce N 02903

Carol Lee Raual Esquire
CLF lVlassaohusetts
62 Suromer Stcet
Bostoo, MA 02110-1016

Jerry Elmer, Esquire
CI-F -Rhodelslald
55 Dqratrce Steet
kovideocc, RI 02903

and by mailing a copy thercof, posbge prepaid to the follovring:

Joseph L. Callabao
Tdrnton River Waterslred Alliance, Im.
P,O, Box 1l16
Tauntor. MA 02780

AnnMorill
Kiokemuit River Couucil
90 Dexterdate Road
hovidence, RI 02906

Datedr Ootober 16,20007

@027 t 021

B34l 60,l 1


